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136 MICHIGAN LAW REVIEW 

who is given a good defence at law should not be deprived of such defence 
at the election of the other by his proceeding outside of court. Because of 
this particular proceeding outside of court his only means of defending and 
of availing himself of a defence given by statute was to make his defence in 
a court of equity. That plaintiffs did not commence this action by way of 
attack nor to get the property of the defendant but simply and solely for the 
purpose of defending themselves against the attack made by him. It would 
seem that this argument is well supported by reason, yet they are unable to 
cite any cases in point. On the other hand the majority of the court are of 
the opinion that the Statute of Limitations being one merely of repose the 
plaintiffs may be deprived of their defence by this attack outside of court. 
"He who seeks equity must do equity," hence to obtain this equitable relief 
the plaintiffs must pay what was due on the mortgage. See, Goldfrank v. 
Young, 64 Texas 432; Hutaff v. Adrian, 112 N. C. 259; cited by the court; 
see also, Loney v. Courtney, 24 Neb. 580, 39 N. W. 616 ; Booth v. Raskins, 75 
Cal. 271, 17 Pac. 225; De Cazara v. Orena, 80 Cal. 132, 22 Pac. 74. It would 
seem that this case was correctly decided according to the weight of authority. 

Municipal Corporations — Liability for Tort — Governmental and Cor- 
porate Duties. — The plaintiff, while employed in repairing the roof of a 
police station in defendant city, by the alleged negligence of the police depart- 
ment's servant in operating an elevator, fell into an elevator well. Held, that 
the city was liable for the resulting damage. Wilcox v. City of Rochester 
(1906), 99 N. Y. Supp. 1020. 

The liability of municipal corporations proper, as distinguished from pub- 
lic quasi corporations, in the absence of statutory regulation, depends upon 
the nature of the function engaged in out of which the tort grows. If the 
duty or function be governmental in character, one for the benefit of the pub- 
lic generally, there seems to be no doubt that the city or corporation is not 
liable. However, if the duty be one in which the city is engaged in its private 
capacity as distinguished from its public or governmental capacity, the cases 
seem equally harmonious in holding them liable. The difficulty and the 
apparent conflict of authority in cases similar to the principal one is not due 
to the uncertainty of the law, but rather the difficulty in determining whether 
the capacity in which the act complained of is done in the city's govern- 
mental or private character. The test to be applied in settling this question 
has been well stated by Mr. Ch. J. Nelson in the leading case on this sub- 
ject, of Bailey v. The Mayor, 3 Hill, 531, cited approvingly in many cases 
and the correctness of which seems never to have been doubted. In that case 
he says: "The distinction is quite clear and well settled, and the process 
of separation practicable. To this end regard should be had, not so much to 
the nature and character of the various powers conferred, as to the object 
of the legislature in conferring them. If granted for public purposes exclus- 
ively, they belong to the corporate body in its public, political or municipal 
character. But if the grant was for the purpose of private advantage and 
emolument, though the public may derive a benefit therefrom, the corporation, 
quoad hoc, is to be regarded as a private company." To the same effect are, 
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Maxmillian v. The Mayor, 62 N. Y. 160; Ham v. New York, 70 N. Y. 459; 
Fire Ins. Co. v. Village of McKeesville, 148 N. Y. 46; Esberg-Gernst Cigar 
Co. v. City of Portland, 34 Ore. 282, 43 L. R. A. 435; Hill v. Boston, 122 
Mass. 344. Applying this principle, is a city in maintaining a police station 
acting in a governmental or private capacity? The duty of establishing a 
police department is imposed upon a city to aid the state in effectually carry- 
ing out its police powers, and clearly is not for the private advantage and 
emolument of the city, but for public purposes. This view is substantiated 
by the fact that the law considers the police department and its officers not 
as agents of the city but of the state. Elliot Munic. Corp., § 31 ; Dillon 
Munic. Corps, §§ 60, 210, 975, and cases cited. The establishment and oper- 
ation of a police station would seem to be incidental to maintaining a police 
department, and therefore the city's duty as to both would be governmental. 
A city in maintaining a jail is acting in its public character. Blake v. City of 
Pontiac, 49 111. App. 543; Brown's Admr's v. Guyandotte, 34 W. Va. 299, 12 
S. E. 707; Gullikson v. McDonald, 62 Minn. 278, 64 N. W. 812; La Clef v. 
City of Concordia, 41 Kas. 323, 21 Pac. 272 ; City of New Kiowa v. Craven, 
46 Kas. 1 14, 26 Pac. 426 ; Moffett v. Ashville, 103 N. C. 237 ; Eddy v. Village 
of EUicotville, 54 N. Y. Supp. 800. It seems that in principle the same rule 
should apply to maintaining police stations as jails, for the one usually 
includes the other. There is no reason why the duty which a city is fulfilling 
in building and maintaining a city hall should be more governmental in its 
nature than in keeping up a police station building, yet it was held in Snider 
v. City of St. Paul, 51 Minn. 466, 53 N. W. 763, 18 L. R. A. 151, that the city 
was not liable for injuries sustained by falling into an elevator shaft in the 
city hall due to the negligence of the city's employees, and in Eastman v. 
Meredith, 36 N. H. 284, that the city was not liable for injuries caused by the 
floor of the city hall giving way during a town meeting, the accident being 
due to the negligent construction of the building. 

Municipal Corporations — Power to Grant Exclusive Privileges. — 
Defendant city, with the usual general authority to supply itself and inhab- 
itants with light and water and to enter into contracts with reference thereto, 
executed a contract with complainant's assignors for the city's light and 
water supply for thirty years, making it in terms exclusive. A few years 
later the city contracted with another company giving it also the right to 
furnish light and water. On application for an injunction to restrain the 
city from proceeding further under the second contract, the complainant 
claiming that it had an exclusive privilege, it was held not within the defend- 
ant city's power to grant such a privilege, that the contract in so far as it 
related to exclusiveness was void; and that, therefore, the injunction should 
be refused. Water, Light & Gas Co. v. City of Hutchinson et al. (1906), C. 
C. D. Kan. 144 Fed. Rep. 256. 

This case is of peculiar interest in view of the recent decision of the 
United States Supreme Court in the case of Vicksburg v. Vicksburg Water- 
works Co., 202 U. S. 453, 26 Sup. Ct. Rep. 660, commented upon in 5 Mich. 
Law Rev. 42. In both cases the privilege granted was in terms exclusive, 



